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Introduction

« The Corporate Transparency Act (CTA), effective January 1, 2024 (Effective Date),
is intended to aid law enforcement in combatting illicit activity conducted through
anonymous shell companies.

* It requires certain privately held entities to report beneficial ownership information
(BOI) to the US Treasury Department's Financial Crimes Enforcement Network
(FInCEN).

* The reporting requirements are intended to apply broadly and impact small
companies, many of whom have never made federal filings other than those with the
Internal Revenue Service.

« Many larger or otherwise highly regulated entities are exempt from the CTA.
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Overview

This presentation discusses:

« Entities that are reporting companies under the CTA and must submit a BOI report to
FinCEN.

« Exemptions from the CTA's reporting requirements.

* The information that a reporting company must report to FInCEN.

* When initial reports and changes to reports must be filed.

* The penalties for failing to comply with the reporting requirements.

* The individuals who are considered beneficial owners under the CTA.
« Steps to take to comply with the CTA.

**Impact of U.S. District Court for the Northern District of Alabama Decision**
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Reporting Companies
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Reporting Companies Under the CTA

« Both domestic and foreign entities can be reporting companies under the CTA.

 Domestic reporting companies are corporations, limited liability companies (LLCs),

or other entities created by filing a document with a secretary of state (SOS) or any
similar office under the law of either:

« A state of the US, the District of Columbia, the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana Islands, American Samoa, Guam, the US Virgin
Islands, or any other commonwealth, territory, or possession of the US.

 An Indian tribe.
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Reporting Companies Under the CTA (cont’d)

* Foreign reporting companies are non-US entities that are:

« Corporations, LLCs, or other entities.

« Formed under the law of a foreign country.

« Registered to do business in any state or tribal jurisdiction by the filing of a document with a
SOS or any similar office under the law of a state or Indian tribe.
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Exemptions from the CTA’s Reporting

Requirements

CTA excludes from the reporting company definition 23 categories of entities including:

Large operating companies.

Public companies.

Inactive entities.

Federally registered investment companies or advisers.
Venture capital fund advisers.

Certain pooled investment vehicles.

Insurance companies and producers.

Public accounting firms.

Tax-exempt entities and entities assisting tax-exempt entities.
Governmental authorities.

Subsidiaries of certain exempt entities.
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Exemptions from the CTA’s Reporting
Requirements (cont’d)

The CTA also excludes certain other highly regulated entities, including:

Banks, bank holding companies, and savings and loan holding companies.
Credit unions.

Money transmitting businesses and money services businesses.
Securities brokers or dealers.

Securities exchange or clearing agencies.

Other entities not described in the bullets above that are registered with the SEC under the

Exchange Act.
Regulated public utilities.

Financial market utilities.
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Information a Reporting Company Must Report to
FinCEN

A reporting company must disclose information about:

- Its individual beneficial owners and, for entities created or registered on or after the
Effective Date, its company applicants. A company applicant is an individual who
either:

 Directly files the document that creates a domestic reporting company or first registers a
foreign reporting company to do business in the US.

* |Is primarily responsible for directing or controlling the filing of the relevant document by
another, if more than one individual is involved in the filing.

e |tself.
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Information a Reporting Company Must Report to
FInCEN (cont’d)

As to each individual beneficial owner and company applicant, a reporting company
must disclose:

« Their full legal name.

Their date of birth.

Their complete current address.

A unique identifying number.

An image of the document with the unique identifying number.
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Information a Reporting Company Must Report to
FinCEN (cont’d)

The unique identifying number must come from one of the following non-expired
documents issued to the individual:

A US passport issued by the US government.

« A state, local government, or Indian tribal identification document issued to identify
the individual.

A state-issued driver's license.

« If an individual does not have one of the above, a passport issued to them by a
foreign government.
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Information a Reporting Company Must Report to
FInCEN (cont’d)

* Instead of the specific information about each beneficial owner, a reporting company
can report an individual's FInCEN identifier (FInCEN ID).

« As of the Effective Date, an individual may obtain a FinCEN ID by giving to FIinCEN
the same information a reporting company must provide regarding its beneficial

owners.

* Areporting company may also obtain a FInCEN ID by checking a box on its BOI
report when it submits the report.
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Information a Reporting Company Must Report to
FInCEN (cont’d)

A reporting company must report the following about itself:

« Full legal name, any trade names, and any doing business as (d/b/a) or trading as
(t/a) names under which it conducts business, whether formally registered or not.

 Complete current address.

 lIts state, tribal, or foreign jurisdiction of formation and, for a foreign reporting
company, the state or tribal jurisdiction where it first registered in the US.

+ Its IRS taxpayer identification number, including an employer identification number.
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When a Reporting Company Must File Its Initial
Report

A reporting company that is created or becomes a foreign reporting company:
- Before the Effective Date has until January 1, 2025, to file its initial BOI report.

« On or after the Effective Date must file its initial BOI report within 90 days, if created
or registered in 2024, and within 30 days, if created or registered on or after
January 1, 2025, of the earlier of the date on which:

* |t receives actual notice that its creation or registration is effective.

« A SOS or similar office first provides public notice that the company has been created or
registered to do business.
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When a Reporting Company Must File Changes to
Reports

A reporting company has 30 days to:

Report any changes to information in its BOI report regarding itself or its beneficial
owners. For example:

* The reporting company changes its name or address or becomes exempt.

* A beneficial owner transfers their interest or there is a change to their address or
unique identifying number.

Correct any inaccuracies in its BOI report if it becomes aware or has reason to know
of the inaccuracy.

A reporting company is not required to report changes to information in its BOI report
regarding its company applicants.
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Penalties If a Reporting Company Fails to Comply

« There are both civil and criminal penalties for violating the CTA, including fines of

$500/day up to $10,000, imprisonment for up to two years, or both, for any
person willfully:

 Providing or attempting to provide false or fraudulent BOI.

 Failing to report complete or updated BOI to FinCEN.

« Penalties may also apply to reporting companies and individuals who:

« Cause a reporting company not to report.

 Are senior officers of a reporting company at the time of its failure to accurately report or
update BOI.
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Penalties If a Reporting Company Fails to Comply
(cont’d)

A safe harbor exists if a reporting company with reason to believe its BOI report
contains inaccurate information files a corrected report within 30 days of becoming
aware or having reason to know of the inaccuracy, and the inaccuracy:

 |s corrected within 90 days of filing the inaccurate BOI report.

« Was not made to evade reporting requirements.

« Was not known to the person filing the report at the time it was submitted.
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Beneficial Owners

F -
Rothschild




Beneficial Owners

A beneficial owner is any individual who, directly or indirectly, either:

« Exercises substantial control over the reporting company.

« Owns or controls 25% or more of the ownership interests of the reporting
company.
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Substantial Control

An individual exercises substantial control over a reporting company if the individual
does any of the following:

« Serves as a senior officer of the reporting company.

« Has authority to appoint or remove either:
« Any senior officer.
« A majority of the reporting company's board of directors or similar body.

 Directs, determines, or has substantial influence over important decisions made
by the reporting company.

* Has any other form of substantial control over the reporting company.
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Senior Officers

Senior officers are:
* The president.
* The chief financial officer.

* The general counsel.
* The chief executive officer.
* The chief operating officer.

* Any other officer, regardless of title, performing a similar function.
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Substantial Influence over Important Decisions

Important decisions a reporting company makes include:

* Those concerning the nature and scope of the reporting company's business.
Selling or leasing principal assets.

Making major expenditures or investments.

Issuing any equity.

Incurring significant debt.

Selecting or terminating business lines or ventures, or geographic focus, of the
reporting company.
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Substantial Influence over Important Decisions
(cont'd)

Important decisions a reporting company makes also include:

« Approving its operating budget.
« Compensation schemes and incentive programs for senior officers.
« Entering into or terminating significant contracts.

 Amending any of the reporting company's substantial governance documents or
significant policies or procedures.
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Examples of Substantial Control

Exercising substantial control may include:
« Board representation (but being a director by itself is not determinative).

« Owning or controlling a majority of the voting power or voting rights of the reporting
company.

» Rights associated with any financing arrangement or interest in the reporting company.
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Examples of Substantial Control (cont'd)

Exercising substantial control may also include:

« Control over one or more intermediary entities that separately or collectively exercise
substantial control over the reporting company.

« Arrangements or financial or business relationships, formal or informal, with other
individuals or entities acting as nominees.

« Any other contract, arrangement, understanding, relationship, or other exercise
of control.

Fox_~
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Ownership Interests

The Final Reporting Rule defines ownership interests broadly to include the following
regardless of whether the interest is transferable, classified as stock or similar, or
confers voting power or rights:

* Any equity, stock, or similar instrument.

* Any transferable share of, or voting trust certificate or certificate of deposit for, an
equity security.

* An interest in a joint venture.

» Other interests (e.g., a certificate of interest in a business trust).
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Ownership Interests (cont'd)

An individual may directly or indirectly own or control an ownership interest through:

« Any contract, arrangement, understanding, relationship, or otherwise, including joint
ownership with one or more other persons.

« A nominee, intermediary, custodian, or agent.
* Ownership or control of one or more intermediary entities.
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Ownership Interests (cont'd)

If an ownership interest in a reporting company is held through a trust, the following
individuals are deemed to have an ownership interest in the reporting company:

* A trustee of the trust or any other individual having authority to dispose of trust assets.

* A beneficiary who either:
* |s the sole permissible recipient of the trust's income and principal.
» Has the right to demand a distribution of or withdraw substantially all of the trust's assets.

« A grantor or settlor having the right to revoke the trust or otherwise withdraw trust
assets.
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Individuals Exempt as Beneficial Owners

Five categories of individuals are exempt from the beneficial owner definition:

* Minor children.
Individuals acting as a nominee, intermediary, custodian, or agent on another's behalf.

Certain employees who are not senior officers.

Heirs.
Certain creditors of a reporting company.

Fox »
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Complying with the CTA
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Complying with the CTA

To comply with the CTA, a reporting company must be able to:
 Determine the individuals who are its beneficial owners.

* Timely obtain the required personal information of its beneficial owners so the
company can meet the CTA reporting deadlines.

« Be promptly notified of any change in its beneficial owners' required personal
information so the company can timely report the change to FIinCEN.
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Impact of Alabama Ruling
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Impact of Alabama Ruling

« On March 1, 2024, the U.S. District Court for the Northern District of Alabama issued
its decision in National Small Business United v. Yellen, which was originally filed on
November 15, 2022.

« The court ruled that the CTA is unconstitutional due to the fact that it “exceeds the
Constitution’s limits on the legislative branch and lacks a sufficient nexus to
any enumerated power to be a necessary or proper means of achieving
Congress’ policy goals.”

 Effectively, the CTA is beyond Congress’ power.

« The Court permanently enjoined the government from enforcing the CTA against the
named plaintiffs, National Small Business United (aka the National Small Business
Association, or the NSBA) and Isaac Winkles, an Alabama business owner.

* The ruling does not enjoin enforcement of the CTA against others.
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Project Labor Agreements:

E.O. 14063 (Use of Project Labor
Agreements for Federal
Construction Projects)

Jonathan D. Ash, Partner, Labor & Employment,
Fox Rothschild LLP
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PLAs — How Did We Get Here?

President Obama signed E.O. 13502 on February 6, 2009, which encouraged
federal agencies to use PLAs on federal construction projects costing $25 million or

more on a case-by-case basis;

The Federal Acquisition Regulation (FAR) 52.222-33 (Notice of Project Labor
Agreements) and 52.222-34 (Project Labor Agreements) issued April 13, 2010,

effective May 13, 2010;
Federal construction contracts using PLAs provide notice by including the FAR;
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E.O. 14063 (Use of Project Labor Agreements for
Federal Construction Projects)

« E.O. 14063 issued by President Biden on February 4, 2022 requires the use of a
PLA on Federal construction projects that cost $35 million or more;

« “agencies shall require every contractor or subcontractor engaged in construction on
the project to agree, for that project, to negotiate or become a party to a project labor
agreement with one or more appropriate labor unions.” (Sec. 3 — Project Labor
Agreement Presumption);

« The Office of Management and Budget (OMB) issued Guidance Memorandum M-
24-06 on December 18, 2023;

« The FAR Council implemented the Final Rule December 22, 2023 (88 FR 88708);
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Authorized Exceptions

« The EO (Sec. 5 Exceptions Authorized by Agencies) provides certain exceptions
from the requirement of a PLA with a written explanation of one of the following
circumstances:

It would not advance the interests in achieving economy and efficiency based on
certain specific factors:

«  Short duration of project and lack of complexity;
* Project involves 1 craft or trade;
* Project involves specialized construction work available from limited sources;

« The agency’s need is of such unusual and compelling urgency that a PLA would be
impractical,

« Project implicates other similar factors deemed appropriate in regulations or
guidance;

Based on an inclusive market analysis, the PLA would substantially reduce the number
of potential bidders;

Requiring the PLA would be inconsistent with statutes, regulations, E.O.s, or
Presidential Memoranda;
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Challenges to the Biden EO

 There have been two challenges (so far) seeking to stop the implementation of the
EO and FAR:

« The first was a challenge brought by AGC and filed in the Western District of Louisiana
- 6:24-cv-00037;

« Currently dismissed for lack of standing because the named plaintiff contractors had
not identified projects, for which they intended to bid and have never big on a project in
excess of $35 million;

« As aresult, they could not establish standing, which requires: (1) an imminent or
actual, concrete injury, (2) the injury is fairly traceable to the challenged action, and (3)
the ability of the court to redress the injury through a ruling in the plaintiff’s favor;
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Challenges to the Biden EO (continued)

 The second, was filed by ABC, and is currently pending in the Middle District of
Florida — 3:24-cv-00318.

To address the standing issue, it includes contractor plaintiffs that regularly bid on
projects in excess of $35 million; In that challenge, ABC is arguing that:

President Biden exceeded his authority under the Federal Property and Administrative

Services Act (FPASA), 40 U.S.C. § 121 et seq. because there is no specific statutory
reference allowing such a mandate; and that it:

Violates the Competition in Contracting Act (CICA), 41 U.S.C. § 3301 because it
eliminates “full and open competition”;

Violates the Administrative Procedures Act (APA), 5 U.S.C. §§ 701-706 because it is
arbitrary and capricious and unsupported by an adequate explanation;

Violates the First Amendment by infringing on freedom of association;

Violates Section 8(d) of the National Labor Relations Act (NLRA), 29 U.S.C. § 158(d)
by requiring employers to agree to collective bargaining agreements;

Fox ~
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Other Potential Challenges

 Pre-Award Bid Protest (before Phase | offers)

« Bring a bid protest at the Government Accountability Office (GAO) or the Court of
Federal Claims (COFC);

« COFC is made up of Article Il judges who have the power to issue injunctive relief;
« GAO provides advisory decisions that may be ignored;

« Plaintiff should be a contractor who intends to bid and has successfully bid on projects
at or above $35 million;
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Is It Applicable to Federal Grants?

« The mandate applies to “large scale construction projects” which is defined in the
EO (Section 2 — Definitions) and FAR 52.222-34(a) (Project Labor Agreements —
Definitions) as “a Federal construction project within the United States for which
the total estimated cost of construction contract(s) to the Federal Government is $35
million or more.”;

« Agrantis not a federal construction project, but rather is a federally funded
construction project;

« FAR Subpart 52.505 (Solicitation and contract clause) requires insertion of the FAR
52.222-33 (Notice of Project Labor Agreements) and FAR 52.222-34 (Project Labor
Agreements) if the agency providing the grant intends to use a PLA;

« Some agencies have published guidelines encouraging PLAs or stating that they
may be required;

Fox ~
Rothschild




CMMC 2.0

Matt Gilbert, Principal, Baker Tilly US, LLP
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Where are we with CMMC Rulemaking © bakertilly

» The concrete is poured into the form but not fully
hardened at this point.

. — General idea of where the final CMMC
shape and structure will end up. If we need to change
the forms, it will require a new proposed rule.

. - Adding texture to the surface can still
occur between the proposed and final rule and some
of those could be impactful.
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Timeline of CMMC Rulemaking  © bakertilly

July 24, 2023 - DoD submits to Office of Information and Regulatory Affairs (OIRA)

Nov. 21, 2023 — OIRA completed their review

Dec. 26, 2023 — Proposed rule published

Feh. 26, 2024 — Public comment period closed — No extension granted

DoD to respond to the comments

Reopen comment period? Issue new proposed rule?

DoD review

Interagency and OMB review

OIRA final rule review (90 days)

Final rule published in federal review

GAO and Congress review 60 days required for significant and major rules

Effective date = Significant and major rules require 60 days

DoD rollout of CMMC as noted in the proposed rule

Expected to be 1%t quarter of calendar 2025
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Elements Learned From Proposed Rule @ pakertitly

The following items were new or confirmed in the proposed rule:
* Rollout schedule

Practices not eligible for POA&M (No 5, 3, or certain 1-pointers)

Affirmation

Self-assessments vs. C3PAO assessments

NIST 800-171 Revision 2 vs. Revision 3

Level 3 by DIBCAC with level 2 final prior

External service providers (ESP)

Cloud service providers (CSP) — FedRAMP moderate
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DoD rollout of CMMC — Phased Approach © bakertilly

FUEED LE FIEEOE Full implementation
6 months 1 year P

CMMC level 1 — J J v Default for FCI
Self-assessment

CMMC level 2 — J Optional Optional Default for lower
Self-assessment risk CUI
CMMC level 2 - options v VvV oetautrorcu
Certification With option to defer

CMMC Ieyel 3 - x Optional J Default for CUI
Certification subject to APT
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Definition

Assessment
requirements

CMMC - 3" Party Participation

External service provider (ESP)

External people, technology or facilities that an organization
utilizes for provision and management of comprehensive IT
and/or cybersecurity services on behalf of the organization. In
the CMMC program, CUI or security protection data (e.g., log
data, configuration data), must be processed, stored or
transmitted on the ESP assets to be considered an ESP.

If the OSA utilizes an ESP other than a CSP, the ESP must have
a CMMC level 2 final certification assessment. If the ESP is
internal to the OSA, the security requirements implemented
by the ESP should be listed in the OSA’s SSP to show a
connection to its in-scope environment. In the CMMC
program, CUIl or security protection data (e.g., log data,
configuration data), must be processed, stored, or transmitted
on the ESP assets to be considered an ESP.

Cloud service provider (CSP)

An external company that provides a platform,
infrastructure, applications, and/or storage services for
its clients.

(Source: CISA Cloud Security Technical Reference Architecture; see https:// www.cisa.gov/sites/default/files/
publications/CISA%20Cloud%20 Security%20Technical% 20Reference%20Architecture_ Version%201.pdf; page
44.)

An OSC may use a Federal Risk and Authorization
Management Program (FedRAMP) moderate (or higher)
cloud environment to process, store or transmit CUl in
execution of a contract or subcontract with a
requirement for CMMC level 2 under the following
circumstances: (i) The CSP product or service offering is
FedRAMP authorized at the FedRAMP moderate (or
higher) baseline in accordance with the FedRAMP
marketplace; or (ii) The CSP ... meets security
requirements equivalent to those established by the
FedRAMP moderate (or higher) baseline.

C bakertilly
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CMMC — Questions to Check Yourself © bakertitly

Do you have a solid
understanding of which
level you will be
seeking and scope?

Have you inventoried all
the ESP and CSP that
are part of your scope?

Have you engaged
those parties for their
readiness?

Have you defined your
“senior official” for
affirmation?

Are you prepared for all
the non-POA&M-
allowed practices?

Do you have a plan for
when to get certified?
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False Claims Act Investigations

Diana Lyn Curtis Shutzer, Partner, Federal
Government Contracts, Fox Rothschild LLP
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The False Claims Act

1. Civil False Claims Act, 31 U.S.C. § 3729 ef seq.

2. Criminal False Claims Act
» False Claims - 18 U.S.C. § 287
« False Statements - 18 U.S.C. § 1001

3. Both cover same types of conduct: Civil FCA is Government’s primary tool, but
criminal investigations may be increasing.

4. Applies when even $1.00 of federal money is used to fund the project. U.S. v.
Custer Battles, 562 F.3d 295 (4th Cir. 2009)
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Civil False Claims Act (31 U.S.C. § 3729)

« Also known as the Lincoln Law to combat fraud during the civil war.

« Rarely used until it was amended in 1986 to make it easier for private citizens and the
government to recovery damages.

« FAR 52.203-13 requires a written code of business ethics and conduct, and have in
place an ethics awareness and compliance program and internal control system:

« “Self-disclosure” requirement for “credible evidence” of a violation of the civil False
Claims Act or Title 18 of the U.S. Code (federal criminal provisions)

« States explicitly to whom the disclosure shall be made—the agency OIG and the
contracting officer
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Civil False Claims Act (31 U.S.C. § 3729)

1. Direct False Claim: Knowingly submitting a false claim to the Government or
causing another to do so

2. False Statement: Knowingly making, using or causing to be made or used a false
record/statement material to payment

3. Reverse False Claim: Knowingly concealing or decreasing an obligation to pay

money to Government
FALSE

4. Conspiracy to commit # 1, 2, or 3 above
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Civil False Claims Act (31 U.S.C. § 3729)

Claim — means any request for money or property
* Multiple requests = multiple false claims

Knowingly — means a contractor that:
» Has actual knowledge of falsity
» Acts in deliberate ignorance of truth/falsity
* Acts in reckless disregard of truth/falsity

Method of presenting to the government is irrelevant
 Sufficient that claim reaches government funds

Materiality — Must be material to payment

Fox =
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Civil False Claims Act (31 U.S.C. § 3729)

Contract Administration Issues that Can Become False Claims:
« Contract Modifications & Pay Applications
« Service Contract Act Rate Adjustments

E-Verify

Equal Opportunity/Affirmative Action Compliance

Federal Small Business Subcontracting Plans

Buy American Act
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What You Cannot Do?

« Submit false invoices/claims

« Conceal rebate or credit

« Double bill

« lllegitimately front load invoices

« Submit inflated material/personnel/equipment costs
« Substitute non-conforming materials

« Conceal defective/non-conforming work

« Submit false certifications — SBA certifications

* Collude on bid/proposal prices

« Conspire with anyone else to do the same

Fox ~
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What happens if you get caught?

« Civil Penalties
 Current penalty range(after 2/12/2024): $13,946 to $27,894 for each false claim
» Treble damages — 3x the amount of damages sustained by the government
 Costs of litigation
* Forfeit legitimate claims
« Suspension/debarment from federal contracting

 Criminal Penalties
e Jail time
* Criminal fines

Fox _~
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False Claims Act Recoveries

Some of the largest FCA recoveries occurred after the government
stimulated the economy following the financial crisis of 2008.

« More than $2.68 billion in settlements and judgments for FY
2023

« More than $75 billion in recoveries since 1986 with
approximately $40 billion occurring in the last 10 years

* More than 712 New Relator (Qui Tam) suits (cases brought by
whistleblowers) filed in FY 2023 — averaging 14 new cases a
week

« More than $349 million paid to whistleblowers in FY 2023
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False Claims Act Recoveries

Notable examples in 2023 include:

« A consulting company paid $377 million to resolve allegations that it improperly
billed costs incurred on its non-governmental commercial contracts to its
government contracts.

« A contractor agreed to pay $21.8 million to resolve allegations that it double
billed for certain items in its contract proposals.

« An aircraft manufacturer agreed to pay $8.1 million to resolve allegations that it
failed to comply with contractual manufacturing specifications for the
construction of military aircrafts for the U.S. Navy.
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“Individual Accountability for Corporate
Wrongdoing” (the Yates Memo)

 The government is committed to holding bad actors responsible for their actions.
Under the guidance of the Memorandum issued by Deputy Attorney General, Sally

Quillian Yates, on September 9, 2015, the U.S. Department of Justice focuses on
identifiable culpable individuals in cases of corporate fraud under the FCA.

Accoounta
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Do companies make bad decisions or do
individuals make bad decisions?

In October 2020, Sackler family paid $225 million in damages.

Certain individual members of the Sackler family who were shareholders and board
members of Purdue agreed to pay $225 million to resolve civil False Claims Act
allegations that they approved a new marketing program that intensified marketing of
OxyContin to extreme, high-volume prescribers, causing opioid prescriptions for uses
that were unsafe, ineffective and medically unnecessary, and that often led to abuse
and diversion.
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Contact

Reggie Jones Chris Pippett Jonathan Ash Matt Gilbert Diana Shutzer

202.461.3111 610.458.6703 609.895.7079 410.960.2716 202.794.1208
rjones@foxrothschild.com  cpippett@foxrothschild.com  jash@foxrothschild.com matt.gilbert@bakertilly.com dshutzer@foxrothschild.com
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Thank youl!
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