Welcome and thank you for joining us for today's Aviation Webinar Series. Our topic is
“The 2022 Aviation Roundtable” We have just a few announcements before we get
started.

Please note that this presentation and all of the accompanying materials are protected
by copyright, and that the entire presentation is being recorded. Also, please note the
material presented by our speakers has been gathered for general informational
purposes only.

No information presented in this presentation constitutes legal advice nor is it intended
to be fact-specific. As there may be occasions where Fox Rothschild represents clients
who may be adverse to your interests, discussion at this program cannot touch upon any
fact-specific matters. Attendees should consult with knowledgeable legal counsel to
determine how applicable laws pertain to specific facts and situations.

These materials are based on the most current information available. Since it is possible

laws or other circumstances may have changed since this presentation, please consult

with legal counsel to discuss any action you may be considering as a result of attending
this program or reading these materials.

Attendance at this program and/or receipt of these materials is not intended to create,
nor does it establish, an attorney-client relationship.
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Hold-Harmless Provisions
and Additional Insureds



Key Components of Indemnification
Provisions

* Indemnitor
« |dentify who is the party providing indemnification

* Indemnitee

* |dentify who is protected by the provision
» Protection may extend to the indemnitor’'s employees, agents, partners or others
* Protection may include the indemnitor’s successors and assigns

« Scope of damages covered
« May cover injury to third parties and/or injury to the indemnitee

» Indemnitor’s obligation to indemnify the indemnitee is typically linked to a specified
triggering occurrence, such as:
» Breach of the parties’ agreement

» Negligence on the part of the indemnitor
Fox Rothschild v .



Key Components of Indemnification
Provisions

« Sets forth type(s) of behavior covered by the provision, as well as the
applicable standard of care:

» Total/Unlimited indemnification
* Indemnitor’s duty to indemnify may be negated by the indemnitee’s negligence

» Provisions indemnifying the indemnitee for its own gross negligence or willful misconduct
may be invalidated, depending on the state

 Indemnification provisions may be targeted to specific known risks, such as
transportation of hazardous materials or other areas connected to the

transaction

Fox Rothschild w.r
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Key Components of Indemnification
Provisions

» Scope of the indemnitor’s insurance procurement obligations:
* Does the contract require sufficient coverage?
* |s the cost of insurance coverage economically reasonable under the circumstances?

» Does the contract include a waiver of subrogation to prevent the insurer from suing the
indemnified party?

« Contractual liability limitations

* Does the contract include a cap on damages to limit the indemnitor’s liability?

» Does the contract specify a threshold minimum amount of damages as a pre-condition for
triggering the indemnity obligation?

 Duration of the provision

* How long does the indemnity obligation survive? Typically extends for some period of time
beyond the term of the contract

Fox Rothschild w.r
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Key Components of Indemnification
Provisions

« Damages exclusions

» Does the contract exclude consequential damages and/or exemplary
damages?

* Representation

« Who exercises control over choice of counsel, litigation management, and
settlement?

e Other factors

« Scope of indemnity provision may be impacted by the parties’ respective
business objectives and relative bargaining power

63 Fox Rothschild w.r
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Additional Insured
Hypothetical



Hull & Liability Insurance Company {IC) {by endorsement) agrees to name Charter Co.
Policy Insuring as additional insured with respect to covered losses arising out of Dex- CGL Policy
Dexter Airways, a Part 135 ter’s air transportation charter business and waives right of subrogation
Charter Company l

Charter Co.

Charter Agreement {Reciprocal Indemnities) & charier brabar T
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Dexter . . .
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1) negligent entrustment
Scenario 1:
: 2) Death / Bl
e Bodily injury/Death arising out of operation of aircraft Lawwsuiits \
e.g. crash, hard landing, turbulence Passengers / NOK Sue Dexter Airways
e IC would indemnify and defend Charter Co. {as an Additional 1) Death / Bl

Insured) and Dexter {as Named Insured and Insured) for the death and/or bodily
2) Other damages

injury claims {subject to exclusions and terms and conditions in the Policy)

e |IC would {probably) not indemnify and defend Charter Co. for claims or losses

that are not a “covered loss” e.g. negligent entrustment



Hull & Liability
Policy Insuring
Dexter Airways, a Part 125

Insurance Company {IC) {by endorsement) agrees to name Charter Co.

as additional insured with respect to covered losses arising out of Dex-

ter’s air transportation business and waives right of subrogation

CGL Policy

Charter Company

Dexter ==

Charter Agreement {Reciprocal Indemnities)
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A charter broker for
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e Damage aircraft

e Beat up on each other

e Threaten F/A

e Dexter diverts + lands for safety of flight

——»Various Claims arise due to indemnities and

Dexter’s duty of care

—— s Charter Co. tenders defense of Dexter’s
lawsuit against it to IC as itis an “Insured”
under IC’s policy and the claims arose out of
Dexter’s air transportation charter business

{and potentially an overbroad indemnity)
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professional musicians

Players, Staff, Media = Passengers

/ Lawsuits
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Dexter
Airways

e Sues Passengers
and Charter Co. for

!

Damage to aircraft

Costs of diversion

U

Passengers

e« Sue Dexter and Charter Co. for

lack of “security” and control

of A/C cabin

Over- service of alcohol

Bodily injury

Intentional & negligent infliction
of emotional distress

Charter Co. Sues
Passengers for
contribution
and indemnity

Charter Co.

Charter Co. sues Dexter on theory it was
responsible for flight and is covered by
indemnity. Tenders defense of
passenger lawsuits to Dexter under the
indemnity and to IC as Additional Insured.



Take Aways Re: Hypothetical Scenario

 Status of additional insured/insured means IC cannot subrogate against
Charter Co. due to

(1) laws in the U.S. that bar an insurer from subrogating against its own insured and
(2) the policy’s own terms and conditions

« Over-broad contractual indemnification can “pick up” claims unrelated to
Dexter Airways’ operations and may not be insured

« BP Deepwater Horizon, Transocean and Haliburton — A Cautionary Tale

63 Fox Rothschild w.r
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If you have any questions, please contact:

Christa M. Hinckley Cecilia J. Littleton
Counsel, Fox Rothschild LLP Counsel, Fox Rothschild LLP
chinckley@foxrothschild.com clittleton@foxrothschild.com
214.231.5786 303.383.7641
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