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Today’s Goals

» Understanding Performance Evaluation Claims and the
Importance in the Federal Marketplace

* The Evaluation Process — Timeline and Roles/Responsibilities

» Takeaway: Practical Strategies for Dispute Resolution and
Better Evaluations
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What is the Contractor Performance

Assessment Reporting System
(CPARS)?

* Required under the Federal Acquisition Regulations Part 42
(FAR 42.15)

 Tool Used by All Federal Agencies (Source Selection Decisions)

» Evaluates All Aspects of a Contractor’'s Performance
(“Past Performance”)
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Overview of Past Performance
Evaluations on Federal Projects

 The Role of Past Performance as an Evaluation Factor

* Role of CPARS in Source Selection Decisions
 Best Value Determinations
» Responsibility Determinations

* Importance of Past Performance in the Eyes of Source Selection
Evaluation Boards
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The Process: CPARS Evaluation

Ratings and Narratives

* FAR 42.1503 provides that every CPARS Evaluation must
include an assessment of the following five factors:
» Technical (i.e., the Objective Quality of the Product or Service);
« Cost Control
« Schedule/Timelines
« Management; and
« Small Business Subcontracting (when applicable).

* Agency is free to add additional evaluation criteria — including
subfactors — on a contract-by-contract basis

63 Fox Rothschild w.r
ATTORNEYS AT LAW




The Process: CPARS Evaluation
Ratings and Narratives

* Agencies Evaluate each Factor (and Subfactor) on a Five-Rating
Scale:
« Unsatisfactory (Lowest)
- Marginal
« Satisfactory
* Very Good
- Exceptional (Highest)

* The Agency Must Include a Written Narrative
* FAR 42.1503, Table 42-1
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Evaluation Ratings Definitions
(FAR 42.1503, Table 42-1)

Satisfactory = Performance meets contractual To justify a Satisfactory rating, there should
reguirements. The contractual have been only minor problems, or major
performance of the element or sub- problems the contractor recovered from
element contains some minor without impact to the contract/order. There
problems for which corrective actions should have been NO significant
taken by the contractor appear or weaknesses identified. A fundamental
were satisfactory. principle of assigning ratings is that

contractors will not be evaluated with a
rating lower than Satisfactory solely for not
performing beyond the requirements of the
contract/order.



Evaluation Ratings Definitions
(FAR 42.1503, Table 42-1)

Marginal Performance does not meet some To justify Marginal performance, identify a

contractual requirements. The significant event in each category that the
contractual performance of the element contractor had trouble overcoming and state
or sub-element being evaluated reflects how it impacted the Government. A Marginal

a serious problem for which the rating should be supported by referencing the
contractor has not yet identified management tool that notified the contractor
corrective actions. The contractor’s of the contractual deficiency (e.g.,

proposed actions appear only marginally management, quality, safety, or environmental
effective or were not fully implemented. deficiency report or letter).




Evaluation Ratings Definitions
(FAR 42.1503, Table 42-1)

Unsatisfactory

Performance does not meet most
contractual requirements and
recovery is not likely in a timely
manner. The contractual
performance of the element or sub-
element contains a serious
problem(s) for which the
contractor’s corrective actions
appear or were ineffective.

To justify an Unsatisfactory rating, identify
multiple significant events in each category that
the contractor had trouble overcoming and state
how it impacted the Government. A singular
problem, however, could be of such serious
magnitude that it alone constitutes an
unsatisfactory rating. An Unsatisfactory rating
should be supported by referencing the
management tools used to notify the contractor
of the contractual deficiencies (e.g., management,
quality, safety, or environmental deficiency
reports, or letters).




The Process: CPARS Evaluation
Ratings and Narratives

 Evaluations Include an Overall Recommendation concerning
Future Performance

* Measures the Agency’s Willingness to Work with the
Contractor Again in the Future:

“Given what | know today about the contractor’s ability to perform
in accordance with this contract or order's most significant
requirements, | (‘would’ or ‘would not’) recommend them for

similar requirements in the future.”
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The Process: Roles and
Responsibilities

* Agency bears responsibility for initiating and completing performance
evaluations and entering them in the CPAR System

« Agency Responsibility and Oversight for the Evaluation Process:
« Assessing Official (“AQ”)
« Responsible for completing quality evaluations in a timely manner

* Must be the equivalent of an individual responsible for program, project,
or task/job/delivery order execution
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The Process: Roles and
Responsibilities

* Reviewing Official ("RO7)
* Provides the “checks and balances” for the evaluation in the event of a
disagreement between the agency and the contractor.

» Contractor Representative (“CR”)
« Responsible for receiving evaluations on behalf of the contractor
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Managing Government Personnel

« Contracting Officer vs. Contracting Specialist vs. Contracting
Officer Representative

« Performance under review may have been assigned to
numerous contracting officials
» Assessing Officials responsible for the ratings are often:
* Not the most knowledgeable person on the project
* Nearing the deadline for the evaluation

 The role of current circumstances
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CPARS Procedure and Timeline

* Three Part Process:
(1) Agency Initial Evaluation
(2) Contractor Comments
(3) Final Evaluation

* The entire evaluation process should not take more than
120 days following the end of the period of performance
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CPARS Procedure and Timeline -
Agency’s Initial Evaluation

 End of Contract Performance Period

* AO Enters Ratings and Narratives Reflecting the
Contractor’'s Performance

» AO Signs the Evaluation and Sends it to the Contractor
(CR)
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CPARS Procedure and Timeline -
Contractor’'s Comments

» Contractor Options:
« Concur/Agree, or
* Provide Comments in the CPAR System

* Unless the evaluation is outstanding, there is almost always
a reason that the contractor can (and should) provide
comments

* Use lt or Lose It

63 Fox Rothschild w.r
ATTORNEYS AT LAW



CPARS Procedure and Timeline -
Contractor’'s Comments

* Contractor Comments Should Be:
* Detailed & Specific

 Names, Dates, and Practical Examples
* Point Out Factual Inaccuracies

* Note Where Rating Lack a Rational Basis
» Helpful to tie to FAR 42.15, Table 42-1
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CPARS Procedure and Timeline -
Contractor’s Comments

« Contractor has 60 days following the evaluation to submit
comments

» Contractors should finalize comments in the CPAR System
within 14 days in order to provide context

* |f the contractor desires a meeting to discuss the evaluation, it
must request one (in writing) no later than seven calendar days
from the receipt of the evaluation

« Can be as useful tool if . . .
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CPARS Procedure and Timeline -

Final Evaluation

« After 60 Days - Contractor is “Locked Out” of the CPAR System
* [f Contractor Contests the Evaluation, Elevated for RO Review

e The RO Can Add Comments and Finalize, or Send the
Evaluation Back to the AO to Make Changes

 Following the RO Process (including any changes) — Released
as Final in the CPARS System
 Available for SSEB Evaluation

63 Fox Rothschild w.r
ATTORNEYS AT LAW



Strategies for Resolution of Negative
Performance Evaluations

« Participate in the CPAR System Comment Period
« Engage with the Agency (Formal and/or Informal)
* Provide Concise, Clear and Factual/Objective Comments
» Cite to the Record
« Address Logic Flaws

« Address Inconsistent Ratings (Interim to Final)
 Hire an Attorney or Consultant to Assist in Drafting Comments?
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Next Steps: Contracts Disputes Act
(41 U.S.C. §§ 7101-7109)

 Relief for Claims based on Arbitrary and Capricious Past
Performance Evaluations

» Contractor Must file a Conforming CDA Claim

« Sentto the CO
 All Traditional Requirements Apply

 Receive a Denial or “Deemed Denial”

» Appeal to Court of Federal Claims (COFC) or appropriate Board of
Contract Appeals (ASBCA, CBCA, etc.)
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CPARS Claim: Early Intervention

* Goal: Compel the agency to change or modify evaluation
ratings so that they more accurately reflect the contractor’s
actual performance of the contract

 Point to detailed errors in the agency’s evaluation procedure
and/or specific factual mistakes in the evaluation itself

* Prove the findings are arbitrary, capricious or an abuse of
discretion
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Filing a CPARS Claim with the
Agency
* Most Likely Triggers Review by Agency Counsel
* Increases Odds of Lawyer-to-Lawyer Communication
* Low Hanging Fruit

« Combination with Other Claims Increases Likelihood of Success
* Desire to Avoid Litigation

* Personalities of CO/RO
« Showing You Are Serious
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Next Steps: Appeal of a Denied
Claim

* Agency Denial or Deemed Denial — What Happens Next?
» Appeal to the Appropriate Board of Contract Appeals (within 90
days)
* Less Formal and Likely Faster
» Greater Opportunity for ADR

* Appeal to the COFC (within 12 months)
* More Like Traditional Litigation
« DOJ has Settlement Authority vs. Agency
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Relief After Filing a Claim

* Equitable Relief
* Ruling that Agency’s Evaluation was Arbitrary and Capricious

« COFC/Board Will Not Direct the Agency to Make Specific
Changes

« Remand for Fair and Accurate Evaluation

 Monetary damages
* Emerging Area of the Law
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Gov’t Servs. Corp., ASBCA No.
60367 (June 20, 2016)

« Contractors can pursue a very specific type of monetary relief as part
of a CPARS performance evaluation claim

* The Board allowed the contractor to proceed with a claim for
“administrative and legal” costs associated with addressing an
allegedly arbitrary and capricious performance evaluation that
remained in the CPARS System while the contractor continued to bid
on new work.

 Cost of dealing with the CPARS Fallout

* Not Lost Business/Income/Profit
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Cameron Bell, 2019 WL 2067642
(ASBCA)

* We also have jurisdiction to determine whether the
government breached the implied contractual duty of
good faith and fair dealing, an issue that [the contractor]
raised in its claim to the contracting officer

63 Fox Rothschild w.r
ATTORNEYS AT LAW



Nick Solosky
Fox Rothschild LLP

Sean Milani-nia
Fox Rothschild LLP
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