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By Christopher C. Fallon III

You need to obtain information 
and documents from a third par-
ty, but how do you obtain the in-

formation and documents in an efficient 
manner? What do you do if the third arty 
ignores your subpoena?

It is common discovery practice in 
civil litigation to subpoena third-party 
individuals and business entities for 
production of designated evidence and 
appearance at depositions. If the third 
party fails to respond, there are formal 
and informal means available to secure 
compliance. Rather than engaging in a 
standard process of enforcing a third-
party subpoena, it is important to con-
sider what approach will be effective and 
efficient to secure prompt production of 
evidence from the particular third party. 

A party seeking discovery of evi-
dence from a third party must request 
such production at a scheduled deposi-
tion. R. 4:14-7(c). Court rules require 
subpoenas to state that the evidence 

shall not be produced or released until 
the date specified for the taking of the 
deposition. R. 4:14-7(c). The subpoena 
must also state that if the third party is 
notified that a motion to quash the sub-
poena has been filed, the third party shall 
not produce or release the evidence until 
ordered by the Court or by consent of all 
parties to the action. R. 4:14-7(c). 

The subpoena must be served on 
the third party and parties no less than 
10 days before the deposition. Pursuant 
to R. 4:4-4, the subpoena must be per-
sonally served on the third party. Regu-
lar or certified mail of a subpoena to a 
third party is not proper service. Serv-
ing a subpoena in accordance with R. 
1:9 puts all parties on notice and if they 
object to the subpoena, they may file a 
motion to quash. If a motion to quash 
is not filed, then the third party must at-
tend the scheduled deposition and pro-
duce the requested evidence. R. 1:9-2. 
In the alternative, if the parties agree, 
the third party may produce the subpoe-
naed evidence after the scheduled date 
of deposition without having to attend 
the deposition. 

In certain cases, third-party indi-
viduals and business entities do not 
respond promptly to subpoenas. Often 

times, informal means are effective to 
secure compliance with subpoenas. A 
phone conversation with the third party 
individual or appropriate representative 
of the business entity may be sufficient. 
You could explain that a subpoena is in 
fact an official court document issued in 
the name of the clerk of court. If you are 
speaking with a representative of a busi-
ness entity, you could seek identification 
of the particular person who typically 
responds to subpoenas. This informa-
tion could be important if formal means 
of enforcement become necessary. 

Written correspondence to the third 
party via certified mail is also advisable 
since it would serve as an exhibit in 
the event motion practice is necessary. 
When the third-party individual or busi-
ness entity fails to respond to informal 
attempts to enforce the subpoena, you 
may choose to advise them in writing 
that if they do not provide the subpoe-
naed evidence within a certain amount 
of time, you will have to inform the 
Court of their disregard of the subpoe-
na. Of course, motion practice is not the 
preferred course of action because it can 
be expensive for the client and may fur-
ther delay the proceedings. 

When informal means are not ef-
fective, court intervention is the only 
recourse. There are formal means of 
enforcing a subpoena on a third party, 
through motion practice requiring im-
mediate compliance with the subpoena 
pursuant to R.1:10-3, financial sanc-
tions and the issuance and execution of 
arrest warrants for contempt of court. A 
person’s failure to appear without ade-

CIVIL PROCEDURE 
Enforcement of a Third-
Party Subpoena
Consider and execute an individualized approach

	 Fallon is an attorney with Fox 
Rothschild in Atlantic City. He concen-
trates his practice in professional liability 
and commercial litigation.

Reprinted with permission from the JULY 5, 2010 edition of New Jersey Law Journal. © 2010 ALM Media Properties, LLC. All rights reserved. Further duplication without permission is prohibited.



quate excuse to obey a subpoena may be 
deemed contempt of court per R. 1:9-5. 
The sanctions of R. 1:2-4 are applicable 
to such a failure to appear. In preparing 
this formal application, you will want to 
identify and seek specific relief that will 
be an appropriate mechanism to persuade 
the particular third party to respond to the 
subpoena. 

For example, if the third-party sub-
poena is directed to an individual, you 
will want to consider whether financial 
sanctions would be effective as a mecha-
nism to compel enforcement. If you sus-
pect that the third-party individual may 
not have financial resources at risk, then 
it may be more effective to seek the con-
tempt sanction of arrest and confinement 
until the individual complies with the 
subpoena. 

Financial sanctions for contempt of 
third-party subpoenas issued to business 
entities may be more effective than is-
suance and execution of arrest warrants. 
There are practical challenges in execut-
ing an arrest warrant issued against a 
business entity. If a specific individual 
is not identified in the subpoena or court 
order, a sheriff’s officer would have dif-
ficulty identifying who to arrest at the 
business entity. In fact, corporate officers 
of the business entity may not have any 
knowledge of the subpoena. 

In the first formal application to en-
force the subpoena, you may choose to 
seek an order (1) adjudicating that the 
third party violated the litigant’s rights 
of your client as stated in R.1:10-3 by 
failure to comply with the subpoena; (2) 
compelling the third party to immedi-
ately furnish evidence as required by the 
subpoena; (3) directing that, if the third 
party fails to furnish answers as required 
by the subpoena within a certain period 
of time, the third party shall be arrested 
and confined in the county jail until the 
third party complies with the subpoena; 
and/or (4) directing the third party to pay 
financial sanctions, including the attor-
ney’s fees and costs incurred in connec-
tion with enforcement of the subpoena. 

Unless the behavior of the third party 
is particularly egregious, the court may 
choose not to award financial sanctions 
in the initial application for enforcement 
of the subpoena. Another issue to consid-
er is personal service of the initial order 
compelling compliance with the subpoe-
na. That way, the third party cannot claim 
ignorance to the proceedings. The return 
of service would also serve as an exhibit 
for a second application for contempt, if 
necessary. 

If the third party does not comply 
with the initial order, you may choose 
to notify the court and apply for the is-
suance of a warrant for the third party’s 
arrest or file a second application seeking 
monetary sanctions for contempt. You 
may choose to seek an escalating mon-
etary sanction for every day and week 
the subpoenaed evidence is not produced 
after the initial order is entered. 

Should you seek issuance and execu-
tion of an arrest warrant, the court may 
request a certification under R.1:10 at-
testing to your efforts in serving the sub-
poena and initial order requiring compli-
ance. Following issuance of the arrest 
warrant, you may want to provide a copy 
of the warrant to the sheriff’s department 
directly to ensure their receipt of same. 
Written and verbal interaction with the 
sheriff’s department is an important part 
of this process. 

In speaking with the sheriff’s depart-
ment, you may want to inquire when the 
warrant will be executed by the sheriff’s 
officer so that you and your adversary 
may be present when the third party is 
brought before the court. It is advisable 
to schedule a specific time when the 
warrant can be executed to ensure your 
availability to appear in court. Of course, 
that will not guarantee that the third party 
will be present at their residence or place 
of business when the sheriff’s officer at-
tempts to execute the warrant. 

For sheriff’s officers occupied with 
many civil and criminal matters and 
limited staffing, it can be difficult to pri-
oritize enforcement of an arrest warrant 

related to a third party subpoena in a 
civil matter. Therefore, it is worthwhile 
identifying the particular sheriff’s offi-
cer handling the execution of the warrant 
and following up with them often both in 
writing and by telephone. 

Since the court establishes definitive 
deadlines for discovery, you may want to 
communicate to the sheriff’s officer the 
importance of having the warrant served 
as soon as possible. Your written corre-
spondence to the sheriff’s officer shows 
diligence in pursuing the third-party evi-
dence which may be helpful as exhibits 
to applications to the court for an exten-
sion of the discovery period. 

If the third party is brought before 
the court upon the execution of the ar-
rest warrant, you will want to inquire 
into the location of the evidence re-
quested in the subpoena. It is unlikely 
that the third party will appear in court 
with evidence responsive to the sub-
poena. Therefore, you could request 
the judge to order the party to appear 
at a scheduled deposition with all evi-
dence requested by the subpoena. The 
judge may be willing to enter an order 
stating that if the third party fails to 
appear for the scheduled deposition, a 
warrant will immediately be issued for 
his or her arrest. 

In certain cases, the formal process 
of enforcing a third-party subpoena can 
take several months. Therefore, it is 
important to seek extensions of discov-
ery deadlines by consent and motion as 
needed. You could tie the new discov-
ery deadlines to the production of the 
evidence by the third party. 

In civil litigation, formal and in-
formal enforcement of each third-party 
subpoena presents a unique challenge. 
Ultimately, you are seeking production 
of documents and information from 
the third party. Consideration and ex-
ecution of an individualized approach 
driven to encourage a prompt response 
from the particular third party will in-
crease the effectiveness and efficiency 
of the process.■
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